Judicial Relations @ Changes Come to Confidentiality

Committee

s the judicial branch
transitions toward
cquiring, maintaining,

and distributing court records
electronically, the Supreme
Court of Florida has viewed
the confidentiality of a narrow
set of records as a “necessary
prerequisite” to giving the
public electronic access to
court records.! Effective Oc-
tober 1, 2010, Florida Rule of
Judicial Administration 2.420
defined a number of critical
responsibilities that all lawyers
now have to be familiar with
and follow.

Rule 2.420, as amended, ap-
plies to all documents filed in
all state courts in Florida by
all parties, from small claims
to appellate cases. The goal of
the amendments is to balance
the public’s constitutional
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right to access to court records
with the courts” responsibility
to protect from public access
those court records that are
truly confidential.? The rule

is also designed to bring the
court system closer to provid-
ing the public with electronic
access to records.’

Rule 2.420 provides com-
prehensive procedures for
identifying and segregating
confidential information in
court records, for sealing and
unsealing court records, and
for reviewing orders issued
under the rule. Any person
filing any document contain-
ing confidential information
must simultaneously file with
the clerk a form titled Notice
of Confidential Information
within Court Filings. On
the form, the person filing

may select from 19 specific
categories of information that
should always be confidential.®
The clerk then reviews the
filing identified as containing
confidential information to
determine whether it is facially
subject to confidentiality un-
der the identified provision in
subdivision (d)(1)(B) of Rule
2.420. The clerk has a period
of five days to disagree with a
claim of confidentiality, but
will hold the document in
confidence for 10 more days to
permit the filing of a motion
to maintain confidentiality.® If
a filing contains confidential
information that does not fit
into one of the 19 categories
on the form, a Motion for De-
termination of Confidentiality
must be filed with the court.”
Motions for Determination of

Confidentiality must be styled

Marsh U.S. Consumer Lawyers Professional Liability Insurance

Competitive Rates,

Easy Transfer Process,

as such
to be
heard in
a timely
manner.

Be aware
that sanctions may be imposed
for violating Rule 2.420.%

Lawyers have the principal
duty to protect court files in
Florida, and they can be held
accountable if they do not.”
Although the Clerks of Court
retain certain responsibili-

ties with respect to receiving,
maintaining and giving access
to court records, that is not ex-
pected to reduce or change the
lawyer’s separate and indepen-
dent obligations to be mindful
of the areas of law that provide
for the confidentiality of some
documents and information,
and of the public’s right to
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access to the rest. Because lawyers need to be versed in this new
rule, The Florida Bar has provided members with a free online
Legalspan CLE, which may be accessed at www.flabar.org."
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